
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
 
                                                                                    CASE NO: PFA/WE/336/99/SM 
 
 
In the complaint between: 
 
 
MARLENE LAWRENCE                                 Complainant 
 
and 

 
MEDICAL RESCUE INTERNATIONAL RETIREMENT PLAN        First  Respondent 
 
LIBERTY LIFE ASSOCIATION OF SA LTD                               Second Respondent 
 
MEDICAL RESCUE INTERNATIONAL (PTY) LTD          Third Respondent 
 
  
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956 
  
 
 

1. This is a complaint lodged with the Pension Funds Adjudicator in terms of section 30A 

(3) of the Pension Funds Act of 1956 (“the Act”), concerning an alleged shortfall in the 

refund of the member’s “share of the fund” to which the member was entitled on her 

retrenchment.   

 

2. The complainant is Marlene Lawrence, who was employed by Medical Rescue 

International from 13 January 1997 until her retrenchment effective at the end of 

February 1998.  She was effectively a member of the respondent fund from 1 May 

1997. 

 

3. The first respondent is the Medical Rescue International Retirement Plan, a defined 

contribution provident fund registered under the Act and administered by the second 

respondent, Liberty Life Association of SA Ltd.  The second respondent has 
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responded to the complaint on behalf of the first respondent.  The third respondent is 

the principal employer, Medical Rescue International (Pty) Ltd. 

 

4. The complaint alleges maladministration in that, firstly, the fund and/or its 

administrators did not furnish the complainant with a member benefit statement or a 

copy of the rules when she requested same, or a proper explanation of the basis 

upon which contributions were made.  Furthermore the complainant alleges that, on 

her retrenchment, she was refunded her “own” contributions, whereas she had been 

led to believe that in terms of the rules she would receive 100% of her share of the 

fund.  She also did not receive late payment interest, having been paid her withdrawal 

benefit some eight months after her retrenchment.  

 

5. No hearing was held in this matter and in determining the complaint I have relied on 

the documentary evidence and submissions and on the investigation of the complaint 

by my senior investigator, Sue Myrdal.  

 

6. Having completed my investigation I have determined the complaint as follows.  

These are my reasons. 

 

The complaint 
 

7. In terms of her employment contract the complainant was to receive a salary of    R5 

500 per month.  The contract states that  
 

AThe package includes company contributions in respect of Medical Aid and Provident Fund 

as referred to in paragraphs 6.2 and 6.3 respectively below.@ 

 

Paragraph 6.3 regarding the provident fund reads as follows: 
 

6.3.1 Once the EMPLOYEE has served the three (3) month probationary period and has 

been admitted as a permanent staff member, she shall be obliged to join THE 
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COMPANY=S Provident Fund. 

 

6.3.2 THE COMPANY shall make a 50% (Fifty Percent) contribution to the provident fund, 

where agreed.@ 

 
8. In terms of the rules of the provident fund in operation at the time the complainant 

joined the fund, members were not required to contribute to the fund, while the 

employer was obliged, in terms of rule 1.2.2, to contribute 

 
Aan amount equal to 1/12 of 14% of each member=s Fund Salary [defined as annual salary].@ 

 
9. The fund was therefore “non-contributory” from the employee’s point of view.  

According to the employer there was a so-called salary sacrifice arrangement, 

whereby her salary of R5 500 per month was effectively reduced by 14% and she was 

taxed on the reduced amount.  The 14% would then be paid over to the provident 

fund as an employer contribution.  The complainant has stated that this was not 

explained to her, nor did she understand that such an arrangement was in effect. 

 

10. Shortly after the complainant joined the fund the rules were amended (with effect from 

1 July 1997).  Under the new rules the employee was still not required to contribute, 

whereas the employer was now obliged to contribute, according to the schedule,  
 

A1/12 of 3.5% of fund salary each month@ 
 
11. This rule amendment was not conveyed to the complainant.   

 

12. On the complainant’s payslip, contrary to what one would have expected under a 

salary sacrifice arrangement, her full monthly package  of R5 500 was reflected as 

salary under earnings, while the contribution to the group pension fund was reflected 

as a deduction, along with the PAYE and UIF deductions.  At first 14% was deducted, 

but for some reason, after the rule change, the amount deducted in respect of the 
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group pension fund  (actually a provident fund) was 7.5% and not 3.5% as indicated 

in the rules. 

 

13. It appears that the first contribution was made for June 1997 but some months later a 

further deduction was made in respect of May 1997, making 1 May 1997 the effective 

date of the commencement of her membership of the fund. 

 

14. In terms of the schedule to the rules of the fund the benefit payable on 

retrenchment/redundancy is “the member’s share of the fund”, defined (in  summary) 

as the accumulated contributions “accumulated with bonuses to the date of accrual of 

the benefit”, i.e. a refund of contributions plus growth.   

 

15. According to Liberty Life the complainant was paid out after her retrenchment as 

follows: 
 

Medical Rescue International=s monthly contribution was R770,00 at 1 June 1997 which 

reduced to R385,00 from 1 July 1997.  Therefore the total contributions paid at the end of 

February 1998 were R3 850,00. 

 

The withdrawal benefit as at the end of February 1998 was R3 901,31 (ie 100% of Share of 

Fund).  Tax was deducted in the amount of R399,25 and the balance of R3 502,06 was 

deposited into the member=s bank account on 14 October 1998.@ 

 
16. Rule 6.1.2 contains a general provision for a waiting period before cash benefits 

on withdrawal are payable, but the schedule to the rules provides that this waiting 

period is not applicable. 

 
17. As confirmed by Liberty Life, the amount of growth due to the complainant deriving 

from the nine months of her membership was R51.31, representing 1.3%.  No late 

payment interest was paid to the complainant.  The employer has stated that  
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AThere was a delay in withdrawing her funds due to the fact that her retrenchment was 

referred to the CCMA.@ 

 
18. The complainant pointed out that an amount of R412.50, representing 7.5%, had in 

fact been deducted on her payslip, and that double deductions were made in 

September and October 1997.  These additional amounts were eventually refunded to 

her by the employer in December 1998. 

 

19. The complainant was under the impression that, over and above the contribution 

apparently made by herself to the provident fund, which she assumed was 7.5% 

because this is how it was reflected on her payslip, the employer was also 

contributing 7%.  Since she understood that she would receive all contributions back 

on withdrawal, the essence of her complaint is her allegation that she did not receive 

a refund of the employer=s contributions.  This, together with the lack of information 

and failure to pay late payment interest or to provide her with the rules or to explain 

when she asked why she was only receiving, as she perceived it, her “own” 

contributions, is the basis of her allegation of maladministration.  

 

Analysis 

 

20. It is clear that, as regards the alleged failure to refund the “employer” contributions, 

there is no basis for the complaint.  The complainant was, eventually, refunded all 

contributions made to the provident fund in her name.  She apparently did not 

understand the terms of her employment contract where it was stated that “the 

package included company contributions in respect of ... provident fund”.  Her 

confusion is understandable in the light of: 

 

21.1 the fact that the salary sacrifice arrangement was not explained to her; 

 

21.2  the fact that the contribution to the fund is reflected as a deduction on her 
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payslip, which could well have led her to believe that she was in fact 

contributing to the fund; 

 

21.3 the misleading statement in the employment contract that “the company shall 

make a 50% (Fifty Percent) contribution to the provident fund, where agreed”, 

when in fact the employer contributed 100% of the contribution; 

 

21.4 the fact that 14% was deducted at first, whereafter with no explanation 7% 

was deducted, leading her to assume that possibly the other 7% was now 

being contributed by the employer and therefore did not appear on her 

payslip.  

 
22. The complainant’s confusion could well have been cleared up if she had been 

provided with a benefit statement and a copy of the rules and informed of the 

amendment.  Liberty Life’s view is that she had not been a member long enough to 

have received a benefit statement.  Nevertheless it appears that her requests for 

information were not satisfactorily met.  This constitutes maladminstration.  However 

there has been no prejudice to the complainant.   

  

23. Rule 7.2.2 states as follows: 
 

AAny amendment which has the effect of reducing any benefit already secured, shall be 

subject to the consent of the majority of the members affected by the reduction.@ 

  

24. Clearly this was not done, despite the fact that it could be argued that reducing the 

amount paid over to the provident fund constitutes a reduction in a benefit, in that 

less money is being allocated towards the member’s retirement than under the 

previous rules.  This is another instance of maladministration.  However given the 

low rate of growth on the contributions, it can hardly be said that the complainant 

was prejudiced by taking more money home in the form of pay and having less 
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allocated for retirement savings: she could easily have invested the balance at a 

higher rate of return than that achieved by the provident fund. 

 

25. With regard to the question of interest raised by the complainant, I refer to my ruling 

in Alexander v The Printing Industry Pension Fund (PFA/WE/38/98) where I stated 

that the only bases upon which a complainant could claim interest are if this was 

provided for in the rules of the fund, or if there was a contractual agreement, or if the 

debtor was in mora (see  Commissioner for Inland Revenue v First National Bank 

Limited 1990 3 SA 641 (A)).  The rules in this case are silent on the question of 

interest and there is clearly no question of an express or implied contractual 

agreement here.  The requirements of mora debitoris are as follows: 

 

(a)  Performance must be possible notwithstanding delay 

(b)  The debt must be due and enforceable 

(c)  The delay must be harmful 

(d)  Delay must be due to the fault of the debtor. 

 

A debt becomes due and enforceable when the time period set for performance has 

expired or, where no time period has been agreed upon, before the lapsing of a 

reasonable period of time.  Where no time period has been agreed upon then the 

creditor must demand performance from the debtor. 

 

In this case the rules are silent as to the time period set for performance.  The 

respondent paid the benefit nine months after the withdrawal date and has 

essentially argued that this was reasonable given that the retrenchment was the 

subject of a dispute before the CCMA which took some time to reach finality.   The 

complainant failed to make an interpellatio, or demand, which would have placed the 

respondent in mora.  Since the debt did not become due and enforceable the 

second requirement of mora debitoris has not been met, and  there is no basis for a 

claim of interest based on mora debitoris. 
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26.   Accordingly the complaint is dismissed. 

 

 

DATED at CAPE TOWN on 9 FEBRUARY 1999 

 

 

 

 

____________________________ 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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